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For the Second Circuit 


UNITED STATES OF AMERICA, 

Appellee, 

against 

l 

MICHAEL PATERNO, GEORGE DENTI 
and PATERNO AND SONS, INC., 

Defendants-Appellants. 


BRIEF FOR APPELLANT GEORGE DENTI 


Issues Presented 

1. The trial Court erred in permitting “expert” hand¬ 
writing testimony to he introduced against appellant Donti 
where the (iovermnent failed to prove that one ot the "ex¬ 
emplars'' upon which the "expert relied in making his 
handwriting analysis was in fact written by Denti. 

2. The trial Court erred in permitting the prosecutor 
to elicit testimony before the jury that appellant Denti 
had declined to furnish handwriting exemplars to the rev¬ 
enue agent and special agent until he had an opportunity 
to consult with counsel to ascertain his rights. 



















3. The indictment should have been dismissed because 
the (iovornment deprived appellants of their right to an 
administrative conference within the Internal Revenue 
Service as guaranteed to appellants by published regula¬ 
tions of the Internal Revenue Service. 

4. Appellant Denti was denied a fair trial in accord¬ 
ance* with due process by reason of the prejudicial ac¬ 
tions of the trial Court in demeaning his defense in the 
presence of the jury and in erroneously hampering the 
presentation of his defense. 

Statement of Proceedings 

Appellant (ieorge l>enti was charged in six counts of 
a nine-count indictment filed May .‘1, 1973, which named 
as co-defendants Michael Paterno and Paterno & Sons, 
Inc. Counts 12-5 charged all three appellants with having 
attempted to evade the corporate income taxes of Paterno 
& Sons, Inc. for each of the fiscal years ending February 
12K, l!Ki7 through February IN. 1!>70, in violation of 120 
U.8.C. '7201. Count I charged all appellants with having 
conspired to evade the corporation’s income taxes for 
those years and for the fiscal year ending February 28, 
1900, in violation of IS U.S.C. §571. Count 9 charged 
appellant Denti with having made and subscribed the cor¬ 
porate income tax return for the fiscal year ending Feb¬ 
ruary 28, 1970, knowing such to be materially false in 
that said return allegedly overstated the corporation’s 
equipment rental and equipment repair deductions, in vi¬ 
olation of 20 F.S.C. '7200(1) (Counts 0-8 charged appel¬ 
lant Paterno with the same violation of 20 IT.S.C. §7200 
(1) for the fiscal years ending February 28. 1907 through 
February 28, 1909), 
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Trial of the action against all appellants commenced 
on February (i, 1!*74 before the Hon. Marvin E. Frankel 
and a jury. On February 22, 1074 the jury returned a 
verdict finding all defendants guilty as charged in all 
counts. Appellants Denti and Paterno were each sen¬ 
tenced to nine months in prison on each count, the sen¬ 
tences to run concurrently; in addition, appellant Denti 
received a fine of $2,000.00 on counts 1-5, the fines to be 
cumulated, and appellant Paterno received a fine of $2,- 
500.00 on each count, the fines to be cumulated. The 
corporate defendant was fined $5,000.00 on each count, to 
be cumulated. The judgments against all defendants 
were stayed pending this appeal. 

The Government Case 

Paterno and Sons, Tnc. was in the business of sewerage 
construction and installation, involving, among other 
things, Hu 1 excavation and transportation of large masses 
of earth, and necessitating the hiring of a great many 
independent truckers (1210a*-1212a). The (iovernment’s 
allegations with respect to all counts against all appel¬ 
lants arose out of the Government's contention that 48 
corporate checks made out during the period in cpiestion 
to five payees—Michael Catenzaro, Thomas Tuccella, John 
Aurrichio, Arthur Lazravitch, and Anthony Ferrotta— 
which were deducted as expenses for equipment rentals 
and equipment repairs in connection with the corpora¬ 
tion's trucking expenses on the corporation's income tax 
returns, were not in fact paid for payment of trucking 
expenses. The Government claimed that the deductions 


* The letter “a” preceded by a number designates page refer¬ 
ence to the Joint Appendix. 
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wore known to tin* defendants to have been false, ns the 
truckin'? expenses represented by the 48 checks were al¬ 
legedly never in fact incurred. 

To support its allegation that those deductions were fic¬ 
titious and were never made for legitimate trucking ex¬ 
penditures, the (lovornmont's evidence, considered as it 
must Vie on appeal in the light most favorable to the 
Government, tended to establish the following. 

Internal Revenue A cent Rizzo testified that during the 
period December 1070 through April 1071 he was assigned 
to conduct an income fax examination of Patorno & Sons, 
Inc. During the course of his examination, he observed 
that corporate checks made out to several payees had ap¬ 
parently been cashed rather than deposited. On checking 
further he ascertained that there were 48 of these checks 
over 4 lie period reflected in the indictment which had, ac¬ 
cording to the corporation’s records, boon paid for truck¬ 
ing expenses to five payees (If)Sa, 202a-200a). 

Rizzo testified that e:i April 80. 1071. while on the prem¬ 
ises of the corporation, he asked appellant Denti, who was 
a “nominal officer”-—treasurer of the corporation but own¬ 
ing no corporate stock—for copies of the checks to and 
invoices of the five payees, “and then f asked him for a 
list, a current list, of all these truckers, five truckers.” 
(207a, 8Ida. C»7.Ta). Rizzo told Denti that Rizzo’s purpose 
in requesting the list was to verify whether the payees 
who had cashed the checks had reported the income on 
their own respective income tax returns (207a). 

After making his request, Rizzo went elsewhere on the 
corporate premises. Half an hour later. Rizzo again met 
with Denti, and Denti handed him copies of tin* chec’-s 
and invoices which I’izzo had requested, along with a list 
containing names and addresses of three of the five payees 





of the questioned checks. When Rizzo pointed out that 
only three of the five names appeared on the list, Denti 
said, “T will get you the two—the two, at a later date.” 
(1107a-208a). Rizzo chocked the information on the in¬ 
voices and lists and discovered that these addresses were 
non-existent. Within a month, a special agent (Mr. 
Ayres) was assigned to the case (25. r )a). 

At trial, the Government introduced into evidence the 48 
checks, each of which was made payable to one of the five 
allegedly fictitious truckers, and 47 invoices purportedly 
submitted by the five disputed truckers for services pur- 
nortedlv performed by them for Paterno & Sons, Tnc. at 
any one of five different construction sites (Exhibits 1- 
48, Exhibits 1A-47A). Tin* corporation’s income tax re¬ 
turns wen prepared by a certified public accountant from 
the books and nvords of the corporation, which treated 
the 48 checks as expenses for the corporation’s equipment 
rentals and repairs (140a l ion, lOfia, 210a). The invoices 
bore the names, addresses, and telephone numbers for 
these disputed truckers. 

The Government called as witnesses representatives of 
the Internal Revenue Service and the New York State 
Department of Taxation, who testified that no income tax 
returns for tin* years in question had been fibs! by any¬ 
one with the name of any of the five disputed truckers,* 
and letter carriers who testified that the addresses on the 
invoices wore either not subscribed to by anyone during 
the years in question, or were subscribed to by someone 
other than the five named truckers. It was also ostab- 

* In fact, returns were filed for one of the five names—John 
Aurrichio—hut the ‘‘John Aurrichio” who filed those returns had 
not performed services for l’aterno & Sons, Inc. during the years 
at issue. (525a, et scq., 784a). 
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lished Dint no truckers with Die unions of tlio five payees 
worn covered liv workmen's compensation insurance in 
Now York State, and Dial no trucker* with any of the five 
names was n member of tin* union for' drivers of heavy 
equipment covering New York City, Nassau, and Suffolk, 
which wen* the locations of the areas reflected on the in¬ 
voices. A representative of the New York State Depart¬ 
ment of Motor Vehicles testified that none of the five 
named truckers had an operator’s or chauffeur’s license 
for the period 1%!)-1!>72 (100n, ti07a, 00!)a, 740a, 7S4a, 
823a). 

Tin* Government established that 30 of these 48 checks 
wen* cashed at the Koval National Dank, where the cor¬ 
poration maintained it.- account, through the testimony of 
employees of the Ifoyal National Dank** who had either 
approved the cashing of or had cashed each of the 30 
checks. Cashing of checks, which was *‘a normal accom¬ 
modation” of the bank', would be done after a bank officer 
had spoken with and received permission by telephone 
from “someone in the office” of the corporation (3rda, 
440a, fit it )a). With respect to some of the checks, the oral 
approval was given by Dcnti, who would call a bank 
official and say a “check was being sent over to the bank 
pavble to so and so for N number of dollars and to cash 
it.” (350a, 400a-402a) 

The checks would physically be brought to the bank by, 
and the cash would be given to, men who “were attired in 
working clothes” (340a, 300a-400a). The Government it¬ 
self elicited through the testimony of several of its bank 
employet* witnesses that after they had received grand 


* Again, with the exception of John Aurrichio—see preceding 
footnote. 


** Hoffman, Andretta, Colantino, Weiscnbcrg, and Muscatello. 
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jury subpoenas, Paterno and Denti had told them that 
“these checks represented checks payable to truckers who 
had performed work for them.” (40;>a-40(!a, 3.)8a) 

The remaining nine of the 48 checks were cashed at a 
bar and grill that regularly cashed checks for both cus¬ 
tomers and non-customers as an accommodation. 1 ho 
owner who had cashed the checks did not know any indi¬ 
viduals whose names were the names that appeared on 
the nine checks he cashed, and had never met either Denti 
or Paterno (549a-G00a). 


The Government also called as witnesses the owners of 
several trucking companies that had performed trucking 
services for Paterno & Sons, Inc, at the construction sites 
reflected on the invoices of the five allegedly fictitious 
truckers.* They had boon hired by the corporation to 
haul large amounts of dirt from or to the various excava¬ 
tion job sites. None of them was able to recall ever hav¬ 
ing heard the names of the five allegedly fictitious truckers 
as names of employees they had hired to drive their 
trucks or whom they had met at the job sites (4f>Sa-4f>Da, 
T>21a, , r )4r)a-54f>a, G28a-G30a), including the owner of one 
company which, Denti had said during a question and 
answer session with the Internal Revenue Service agents, 
had “probably” hired one of the five disputed truckers. 
Denti had also told the agents, when asked if he “knew” 
the five designated truckers, that he did not know them 
a personal basis (fi28a-fi-10a, 1143a-1148a, lfi«)2a). 

The truck owners also testified that they had no idea 
of th(> number of trucks that had worked at the various 
job-sites; that rules requiring union help to lie employed 
at the sites were regularly disregarded and circumvented; 
and that it was common practice for truckers hired by 


* Messrs. Capossela, Cimino, LaSpina, and Minichino. 
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Pate mo & Sons, Tne. to hire in turn otlior truckmen 
whose nanu s the intermediaries could not recall and who 
would hill Paterno & Seu.g Tne. directly. As the super¬ 
intendent. testified, “1 didn’t have a list of truckers. You 
know, there’s a thousand truckers.” (4f)4a. 523a-524a, 554a, 
024a, f»34n, d43a, 1232a, 12S5a-12Sfia, 1304a). 

The* Oovermnent also called as witnesses two engineers 
(Messrs. Clausen and Xehesny) who had served as inspec¬ 
tors at two joh sites an«l kept daily logs of work per¬ 
formed at those sites: their logs reflected that on several 
of tin* days on which the corporation was hilled per the 
disputed invoices, no work had h< on done on the joh sites 
specified on the invoices (11 ."> 1 a-1153a, 115Sa-l 103a, 13(i0a- 
1372a, 137(ia-13S0a). l’eports of one of these engineers 
for two months reflected the 1 same number of trucks used 
on one of the sites as had been reflected on reports for 
those two months tiled by .the corporation (1378a-1379a). 

The Onveriunent proved the corporation’s method of 
paying truckers through the testimony of several of the 
corporation’s employees: .fames O'Reilly, who, as a con¬ 
struction supervisor for the corporation during the years 
at issue, was in charge* of overseeing certain particular 
jobs on-site of the corporation: Louise Ferraro, who was 
the corporation’s bookkeeper from 1000-190S, and ho>* sis¬ 
ter, Ann Altro, who replaced Miss Ferraro as bookkeeper 
from 1908-1970 (070a, 1070a. 1208a-1209a, 1217a-1219a). 
Appellant Paterno, who was the corporation’s presi¬ 
dent. an<l Thomas Cohill, the corporation’s vice-presi¬ 
dent, had authority to sign all corporate checks. Appel¬ 
lant Denti was authorized t«> sign only payroll checks. 
Hills were* paiel by the* bookkeeper preparing checks for 
signature by an authorized corporate* eefliccr (075a, 702a- 
704a). 

()’Re*illy testified that a truck driver, at the end of a 
elav, wouhl present twee copies of a receipt to one of the 



inpn in charge at a particular job-site. One of these 
copies of each receipt would be kept by either the fore¬ 
man or the superintendent or whomever else was given the 
receipt by the driver, and the other copy would be signed 
and handed hack to the truck driver as his proof that he 
had worked that day. However, “sometimes the laborers 
keep them [i.e., both copies of the delivery receipt] in 
their pockets and you just don’t get them.” The receipts 
which were obtained from the drivers would then be 
attached to a daily report of the supervisor, which report 
listed the number of men who worked on each day, and a 
general description of the type of work that was done 
that day. This report, with the receipts, would either be 
mailed or taken back to the corporation’s offices (1213a- 
1217a). 

Subsequently, the bookkeepers testified, invoices would 
be received 1 rom truckers. They would he dated when 
received, and then the bookkeeper would take from her 
files the cost sheets and receipts which had previously 
been submitted from the job-site. Miss Altro testified that 
she always either had a receipt for every invoice that was 
received, or was able to obtain a receipt by calling up the 
trucker who had submitted the invoice. The invoices 
were then entered in the purchase journal, after which 
they were filed alphabetically in an aceordian-type file 
((!77a-(iSOa). 

Miss Ferraro, the first bookkeeper, testified that at 
the end ot each month she would make out an accounts 
payable list, consisting of all expenses incurred by the 
corporation, including trucking expenses, and would show 
the list to Patemo, who would mark on the list those 
items which were to be paid (10!)la-10f)3a). The second 
bookkeeper, Miss Altro, testified that she did not re¬ 
member whether she had prepared any such monthly list 



of expenses, and that she never prepared cheeks for pay¬ 
ment without having a delivery ticket attached to the in¬ 
voice. The Government, which had called her as a wit¬ 
ness, attempted to impeach her credibility in this latter 
respect by confronting her with a prior statement she 
had made to the special agent and whose contents she 
had adopted as true before the grand jury, in which Miss 
Altro had said that on occasions Denti would instruct 
her to prepare checks without delivery receipts, saying 
that he would explain the lack of substantiation to Patemo. 
At trial, she repeatedly insisted that on no occasion had 
she prepared a check for payment of a trucker’s invoice 
without having a delivery receipt (txS0a-(*!K5a). One of the 
47 invoices of the five disputed truckers was initialed as 
“O.K." by Denti (705a-7(X!n). The receipts would be 
discarded after the invoices were paid, and only the in¬ 
voices and cancelled checks were retained (1100a, 1120a). 

Miss Altro testified that checks payable to truckers 
were sometimes mailed and wore sometimes picked up at 
the corporation’s oflico. She couldn’t recall ever mail¬ 
ing checks to any of the five disputed truckers. O’Reilly 
testified that he recognized two of the five names (712a- 
< Ida, 122.m-12.50a). A setfretary who did typing work 
for the corporation and kept phone numbers of suppliers 
and tru xers lor the corporation, and who was sometimes 
requested to call truckers for a particular job, did not 
remember any truckers with the names of the five payees 
(102:5a-1025a). 

The Government also introduced handwriting testimony 
of an “expert” witness, William Oberg of the Federal 
Human of Investigation (8:50a et seq.). He testified that, 
based upon four sheets of paper, each of which had been 
represented to him by the Government as being a sample 
of Denti’s handwriting, he had concluded that Denti had 



endorsed the payee’s name on the hack of each of 
live of the 48 disputed checks. One of these purported 
exemplars upon which Obcrg relied was the three-name list 
that Denti had handed to Revenue Agent Rizzo at the 
beginning of Rizzo’s examination of the corporate rec¬ 
ords, which was never established as having been written 
by Denti. The question of the admissibility of this testi¬ 
mony is discussed infra, Point I. Oberg also testified that 
in his opinion six invoices from two different truckers 
had been typed on the same typewriter (851a-85Ja). 

r I he Government also called a computation ex]x*rt to 
testify to the amount of the corporation’s tax liability if 
tin* expenses attributable to the five disputed truckers 
had not been deducted on the corporation’s returns (1417a 
et seq.). 

The Defense Case 

J.t was the appellants’ contention that the moneys paid 
to the live allegedly fictitious truckers, taken as deduc¬ 
tions on the corporation’s income tax returns, were in 
lact paid for trucking service's necessarily and actually 
incurred by the corporation, whether or no' the actual 
names ol the truckers who performed the services were 
the names that appeared on their invoices and on the 
checks paid to them. Moreover, the individual appel¬ 
lants contended that even if these checks were not is¬ 
sued for trucking expenses, the Government failed to 
prove that they had knowledge of this alleged fact. 

I he preliminary groundwork for their defense was 
fust established through cross-examination of various 
Government witnesses. They established that it was com¬ 
mon practice in the trucking business for one trucker to 
hire another or to rent his truck to someone else; that 
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some truckers owned trucks which did not hear their 
names; that tin* rules requiring union membership or 
workmen’s compensation payments for trucking done at 
construction sites were easily and frequently breached; 
that truckers would often be hired by the day, and that 
frequently dump trucks and excavation trucks were ob¬ 
tained on a daily basis at the job-sites by whomever might 
be in charge on a given day (523a-524a, 535a-53Sa, 554a, 
(*12a, 808a, 1112a, 121.1a, 1304a, 1415a). 


It was also established through the (lovernment’s wit¬ 
nesses that workers other than the five disputed truckers 
had their checks cashed at the Royal National Rank 
(205a). The Government’s witness, James O’Reilly, a 
superintendent at various of the corporation’s job-sites, 
testified that he would sometimes request someone else 
to endorse O’Reilly’s signature to O’Reilly’s checks so 
that O’Reilly could obtain cash rather than a check (1245a- 
124(ia). Moreover, several bank employees testified that 
with respect to the cashed eheeks payable to the five dis¬ 
puted truckers, those checks would be brought to the bank 
by, and the cash would bo given to, m< n who appeared 
to the bank oflicials to be truckers (34f)a, 3!)f)a-340a). 
There was no testimony that appellant Denti (or appel¬ 
lant Paterno) brought any of the checks to be cashed at 
the bank, or received any of the moneys. In fact, the 
prosecutor conceded, in both his opening and closing 
statements to the jury. 


‘‘The Government will not prove what happened to 
this money. The Government does not know what 
happened to this money, it will not produce any 
witnesses to tell you what happened to this money.” 
(95a; 1827). 


Moreover, the appellants attempted to establish that 
in order for the work which the corporation performed on 



13 


the job-sites specified on the disputed truckers’ invoices 
to have been performed, it was physically impossible to 
have been done without incurring the trucking expenses 
represented by the 48 checks to the five disputed truck¬ 
ers. (J he jobs which were undertaken by the corporation 
were completed as required by the specifications in the 
corporation’s agreements with the various contracting 
parties (see e.g., 1190a, 1412a)). To establish this, the 
defendants called as expert witnesses engineers who, it 
was proffered, would testify to the corporation’s necess¬ 
ary cost in trucking the amount of dirt required to be 
trucked pursuant to three of the five jobs billed for on 
the invoices bearing the questioned truckers’ names. This 
testimony was to be based on evidence in the record es¬ 
tablishing the amount of material required to be trucked, 
the distance to be covered, and the costs required to truck 
that amount of material over that much distance. As 
discussed elsewhere, the defendants were prohibited from 
presenting this defense (see Point IV infra, adopting Point 
II of the companion brief of appellants Paterno and Pat- 
erno & Sons, Tn .). 

Appellant Denti also presented testimony of six char¬ 
acter witnesses who testified to his reputation in the com¬ 
munity for the character traits of honesty and integrity 
(44<>a, 14S3a, 1592a, 159Ga, IGO'Ja, lG45a). 

Appellant Denti did not take the stand. 
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POINT I 

The trial Court erred in permitting “expert” hand¬ 
writing testimony to be introduced against appellant 
Denti where the Government failed to prove that one 
of the “exemplars” upon which the “expert” relied 
in making his handwriting analysis was in fact writ¬ 
ten by Denti. 

The strongest and most direct proof adduced by the 
Government in support of its essential allegation that ap¬ 
pellant Denti knew that the 48 checks in question were 
not in fact paid to truckers (whatever their names may 
have been) for trucking services incurred by the corpo¬ 
ration was the testimony of a “handwriting expert” called 
as a witness by the Government, William Oberg of the 
Federal bureau of Investigation, who testified that the 
endorsements of payee :' names on the backs of live of the 
questioned checks were in fact signed by appellant Denti 
(830a et seq.). The prosecutor argued during his summa¬ 
tion the allegedly probative value of the handwriting tes¬ 
timony as tending to prove Denti’s guilt (1820a). The 
Court below, in its instructions to* the jury marshaling 
the evidence upon which all sides relied, also stated: 

“The Government relies on evidence alleged to show 
that Mr. Denti signed as endorser some of the 
checks in question.” (1001a). 

Obviously, if the jury believed that Denti had endorsed 
five ot the questioned checks, they could have drawn the 
inference that Denti himseli had taken the cash, and that 
the* amounts reflected on tin*-checks had boon improperly 
deducted as expenses on the corporation’s income tax le- 
turns, with Denti’s knowledge. 




It is respectfully submitted that the Court below erred 
in permitting Oberg to testify to bis conclusion that Denti 
endorsed payees’ names on the five checks, for the reason 
that the Government failed to establish that one of the 
purported exemplars of Denti’s alleged handwriting upon 
which Oberg relied in rendering his opinion was in fact 
the handwriting of appellant Denti. 

Revenue Agent Rizzo testified that when he found evi¬ 
dence during the course of bis examination of the corpo¬ 
ration's records that certain checks payable to the five 
disputed truckers had been (“ashed rather than deposited, 
he asked Denti for copies of the cancelled checks and of 
the trackers’ invoices, and “for a list, a current list of 
all these truckers, five truckers.” (207a). He told Denti 
that the reason for his request was “to verify the fact 
that these people picked up the income . . . [on] their 
respective returns” (207a). 

Rizzo’s request to Denti was made on the first floor of 
the corporation’s office's. After making the request, Rizzo 
went upstairs and continued his examination. Half an 
hour later, back downstairs, Denti gave Rizzo copies of 
the cancelled checks and of the invoices, and also “he gave 
me a list which contained only three [of the five] names.” 
The list contained the names of three of the payees an •, 
an address for each of the three. When Rizzo asked for 
the other two, Denti answered, “T will get you the two— 
the two, at a later date.” That night. Rizzo wrote the 
date on tlie upper right of the piece of paper that bad 
been handed to him by Denti: “4/30/71”. On the bottom 
of the piece of paper was written: 

“Address Current— 

Given by George Denti and written by George 
Denti 

R/A Rizzo.” 
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The piece of paper was introduced into evidence without 
objection as Government Exhibit 14!) during the course 
of Rizzo’s direct examination (20Ga-i!09a; Ex. 149). 

On cross-examination, however, it was established that 
the notation “written by George Denti” was written by 
lb 1 venue Agent Rizzo, notwithstanding the fact that Rizzo 
had not seen Denti write the list nor had I)enti or any¬ 
body else told Itizzo that he had written out the list. Rizzo 
testified in this regard as follows: 

“Q. Now, on April 30, 1971, you told us that you 
asked Mr. Denti to write out tin* names of three of 
the persons to whom—who were the payees on some 
of these cheeks, namely Tuceella, C’atenzaro and 
Ferrotta ’ he did that at your request/ 

A. That is not correct. 

Q What is it;’ 

A. I asked for a list of the truckers and their 
current addresses. •„» 

Q. And did he give it to von? 

A. I didn t ask him—if I may interject this—I 
didn t ask him lor in (sic] his own handwriting, I 
asked him for a list. Yes, sir. 

Q. All right. And then did he give you a list? 

A. lie did. 

Q. And was it in his own handwriting? 

A. I believe it was. He gave it to me, I re¬ 
quested it from him. yes. 

Q. And didn’t you then underneath the list which 
he gave you write ‘Given by George Denty fsic] 
and written by George Denti, R.A Rizzo.?’ 

A. That is correct. 

Q. And that is Exhibit 149? 

A. That is correct. 
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Q. That is in void handwriting? 

A. That is. 

Q. And the matter which appears above it is in 
the handwriting of Mr. Denty [sic] ? 

A. lie gave it to me. 

Q. Yes. Did you see him write it? 

A. No, sir. 

Q. Did he say that he wrote it? 

A. No, sir. 

Q. Nevertheless you wrote ‘and written by 
George Denti’ at the bottom of that page, didn’t 
you ? 

A. Yes, sir. 

Q. Although you didn't know who wrote it? 

A. T didn’t see him write it, no. 

Q. And you didn’t know who wrote it? 

A. No, sir.” (LMCa-247a) 

On re-direct examination, the prosecutor attempted 
again to establish the writing on Exhibit 140 as being 
Denti’s, without success: 

Q. Now, on April 31, 10/1, Mr. Denti gave to 
you, I believe, Government’s Exhibit 14!)? 

A. Yes. Here (indicating). 

Q. When he handed you that exhibit did he tell 
you who prepared that exhibit? 

A. No. 

Q. Did you see who prepared 1; it exhibit? 

A. No.” (322a) 

Kizzo testified that he subsequently received samples of 
Denti’s handwriting containing the names of the five 
payees. These samples were contained on three sheets of 
paper, introduced into evidence without objection as Ex¬ 
hibits 14(1, 147 and 14S (217a-218a). 



Later in the trial, the Government railed its “handwrit¬ 
ing expert”, Mr. Oberg, who testified that he had exam¬ 
ined Exhibits 140-149 for the purpose of “determining] 
whether or not the writer of Government's Exhibits MO- 
149 had prepared any of the writing on Government Ex¬ 
hibits 1-48’’ (8.‘i.‘!a). When the defense objected to the 
question as to whether Oberg had formed an opinion, the 
following brief colloquy between the Court and the prose¬ 
cutor ensued: 

“[The Court:] [W]as there any testimony as 
to whose handwriting it [Exhibit 149] purports 
to be? 

[Prosecutor:] No, your Honor. This was just 
a pa]ter that Agent Rizzo had received from Mr. 
Denti on that occasion.” (834a) 

Objection was taken by the defense to permitting Oberg 
to testify to any opinion which would he in part based 
upon Exhibit 149. The objection was overruled (834a- 
839a, 842a). Oberg thereafter testified that: 

“My conclusion is that some of the endorsements 
on Government’s Exhibits No. 1 through 48 were 
prepared by the writer of Government’s Exhibits 
Nos. 14(i through 149.” (S40a) 

There wc re five such checks which Oberg opined as hav¬ 
ing been endorsed “by the writer of Government’s Ex¬ 
hibits Nos. 14(1 through 14!).” (840a-S42a). 

When Oberg was asked by the prosecutor to “explain 
to the jury the reasons for your conclusions”, his testi¬ 
mony clearly established that his conclusion was in sub¬ 
stantial part based upon the handwriting contained on 
Exhibit 149 (842a-S4Sa). Tn fact, he testified that “I 
considered tin* combination of all of these characteristics” 
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in forming his opinion (905a). Yet there was no expert 
testimony to adduce that the handwriting contained on 
Exhibits 140-148 (Denti’s undisputed exemplars) was 
written by the same person as the person who wrote the 
handwriting contained in Exhibit 149 (the disputed “ex¬ 
emplar") To the contrary, it was clear that Oberg 
bad simply assumed, based upon representations made to 
him by the Government before lie made his examination, 

Jo\ , saine ln(Uvldual who liad written Exhibits 140- 
148 had also written Exhibit 149. 


“Q. [Y]ou were furnished with samples, ex¬ 
emplars of George Denti’s handwriting, were you 
not 1 

A. I was furnished with samples of writing which 
they say were George Denti’s, yes, sir. 

Q. Eight. And that’s Exhibits what, sir? 

A. That was Exhibit No. 140 through 149.” (883a) 


At the conclusion of the Government’s case, counsel for 
1 enti moved to strike Exhibit 149. The trial Court denied 
the motion on the ground that, 


‘ [T]t would be permissible for counsel to place 
before the jury the question whether that exhibit, 
14., also contains Mr. Denti’s handwriting. You 
don t need an expert on that, as you know.” (144(ia) 


It is respectfully submitted that the Court erred, and 
mt Oberg should not have been permitted to testifv to his 
opinion that appellant Denti endorsed the five checks as 
the Government failed to establish a sufficient basis’ to 
support the premise upon which Oberg’s opinion was 

OtlhOCi. 


;lffie statutory basis permitting the introduction into 
evidence of expert handwriting testimony is provided in 


98 U.8.C. §1731, which states: 



“The admitted or proved handwriting of any per¬ 
son shall he admissible, for purposes of comparison, 
to determine genuineness of other handwriting at¬ 
tributed to such person.” 

In order to establish that the trial Court erred in ad¬ 
mitting bis “expert” testimony on the grounds that the 
purported “exemplars” were not sufficiently authenticated, 
“defendant must show that the ruling was not fairly sup¬ 
ported by the evidence.” United States v. Siran, 3!)G F.2d 
883, 885 (2d Cir. 1WS) cert, denied 35>3 U.S. f)23. Tt 
lias elsewhere been held that “Recause this is a crimi¬ 
nal ease such proof [of the authenticity of handwriting 
exemplars] must be beyond a reasonable doubt.” State v. 
I)«naheif, 274 A.2d 736,‘ 108 Id. 201, 300 (Sup.Ct. of R.I. 
1071). 

Tt is respectfully submitted that an analysis of previous 
judicial decisions defining appropriate criteria for the au¬ 
thentication by circumstantial evidence of handwriting ex¬ 
emplars clearly indicates that the inference permitted by 
the trial Court—that Exhibit 140 was in fact written by 
appellant Denti—was not fairly supported by the evi¬ 
dence. In fact, the inference was not supported by any 
evidence at all, as Rizzo was simply unable to testify that 
Denti had written the words appearing on Exhibit 140, 
or that anyone bad seen him writing it, or that Denti had 
admitted writing it or had performed actions which in 
context would be tantamount to a concession that lie had 
written it, or that any of the circumstances surrounding 
Rizzo’s request for the names and Denti’s producing tin* 
three-name list indicated in any manner that the list had 
been written by Denti. To the contrary, it was estab¬ 
lished that numerous people worked at the corporation's 
office, including bookkeepers, secretaries, and other per- 
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sonnel, and there was no evidence indicating that Denti, 
rather than any of the other people who worked at the 
office, had wiitten the list. 

Numerous decisions by various State Courts of Ap¬ 
peals have held purported “exemplars” to have been in¬ 
sufficiently authenticated, and “expert” testimony based on 
those “exemplars” to have been inadmissible, under cir¬ 
cumstances indistinguishable from the facts in the instant 
case. Tn State v. O’Dell, 4(i Wash.2d 20(i, 270 l\2d 1087 
(Sup.Ct. of A\ ash. en have lO.")), a defendant- was prose¬ 
cuted for larceny for presenting to a store a bogus check 
made payable to him and endorsed with his name. The 
trial Court permitted the introduction into evidence as an 
appropriate exemplar of the defendant’s handwriting a 
handwritten note bearing the defendant’s name at the bot¬ 
tom. The Supreme Court of Washington, sitting en hone, 
unanimously reversed the conviction on the ground that 
the authenticity of the purported “exemplar” had not 
been adequately established. 

Similarly, in Brantlet/ v. State, 84 Fla. Gut), 04 So. 078 
(Sup.Ct. of Fla. 1022), a defendant was prosecuted for 
the mailing of an anonymous threatening communication. 
The prosecution introduced into evidence as a purported 
exemplar ol the defendant’s handwriting another threat¬ 
ening communication to another individual, this one bear¬ 
ing a signature of the defendant’s name. The Supreme 
Court of Florida unanimously reversed the defendant’s 
conviction on the ground that the prosecution had failed 
to produce sufficient evidence to warrant the inference 
that the “exemplar” had in fact been signed by the de¬ 
fendant. 

Even in civil cases, “exemplars” of handwriting have 
been held to be inadequately authenticated under circum¬ 
stances similar to the instant case. For example, in Citi- 
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tens Bank <0 Trust Co. v. A Urn, 43 Fed.2rl 540 (4th Cir. 
10.30), cert. doniod 284 U.S. (102 an action on promissory 
notos, tlio defendant denied signing the notos. The hank 
attempted to introduce otlior notos 1 (oaring signatures in 
tli(> name of this defendant, who also doniod signing the 
other notes. The Court hold that the “exemplars” offered 
into evidence by the hank were properly excluded by the 
trial Court, as the hank had failed to establish their au¬ 
thenticity. 

‘ 

Tn Raurnzahn v. Sirjman, 3S3 Pa. 430, 110 A 2d 312 
(Sup.Ct. of Pa. 1050), an action to recover assets of an 
estate by an alleged donee of a gift, plaintiff attempted 
to introduce into evidence a document allegedly signed 
hv tlie donor. To authenticate the donor’s signature, the 
plaintiff attempted to introduce as exemplars four checks 
purportedly endorsed by the alleged donor, all of which 
bad been honored and paid by tin* bank upon which the 
checks were drawn. The Supreme Court of Pennsylvania 
unanimously held that the donor’s signature on the “ex¬ 
emplars” had not been sufficiently authenticated. 

Tn Frrdericksen v. Fullmer, 74 Td. Hi4, 258 P.2d 1155 
(Sup.Ct. of Td. 1053), an action for specific enforcement 
of a contract against the administratrix of an estate, 
plaintiff attempted to prove the decedent’s signature on 
the contract in question by introducing into evidence a 
“relief warrant” given by the county government to the 
decedent, which had been endorsed in the decedent’s name 
and cashed. The Supreme Court of Idaho unanimously 
held that the exemplar should have been excluded, as the 
decedent’s signature had not been adequately authenti¬ 
cated, and that the “exemplar” therefore could not be used 
ns a standard of comparison. Similarly, in Farrell v. 
Manhattan /?//. Co., 83 App.Div. 303, 82 N.Y.S. 334 (1003), 
aff'd without opinion 178 N.Y. 50G, 70 N.E. 1008, an action 
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to enjoin the defendant from operating an elevated rail¬ 
road in front of the defendant’s premises, the defendant 
attempted to introduce inio evidence a writing purport¬ 
ing to be a consent signed by the previous owner of the 
plaintiff’s property, who was deceased at the time of trial. 
As an “exemplar” of the decedent's handwriting through 
which the defendant attempted to support the introduc¬ 
tion of the decedent’s alleged written consent, the defend¬ 
ant offered into evidence the decedent’s contract for the 
purchase of those very premises, which had been found by 
the decedent’s son among the decedent’s papers after the 
decedent’s death. The Appellate Court upheld the trial 
Court’s exclusion of the defendant’s proffered testimony 
by a handwriting “export” on the grounds that the au¬ 
thenticity of the “exemplar" had not boon adequately es¬ 
tablished. Cf. Simonson v. Typer, 285 Fed. 240 (8th Cir. 
1922). 

It is not the contention of appellant Donti that authen¬ 
ticity of handwriting exemplars must be proved by direct 
rather than circumstantial evidence; rather, it is respect¬ 
fully submitted that the Government failed in this case 
to present circumstantial evidence sufliciently probative to 
permit the inference that Denti wrote Exhibit 149. The 
factual circumstances of tin* cases holding that sufficient 
circumstantial evidence authenticating handwriting exem¬ 
plars had been proved, most notably cases decided by this 
Court, indicate the extent of the Government’s burden in 
establishing that what the Government claims to be a 
sample of the defendant’s handwriting was in fact writ¬ 
ten by the defendant. 

In United States v. Siean, supra, a mail fraud prose¬ 
cution, the Government attempted to prove that the mail 
order forms in question were tilled out by the defendant. 
As exemplars, the Government introduced into evidence 
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the defendant's application to the Columbia University 
Gradunte School of lousiness, and other forms submitted 
to the school while the defendant, was a student and which 
were held by the school in its regular course of business. 
The Court held these to be exemplars adequately authenti¬ 
cated by the Government, for the reasons that the signa¬ 
tures on the form were admittedly signed by the defend¬ 
ant, a co-defendant had testified that the writing on the 
records was “similiar" to the defendant’s other writings 
which the co-defendant had seen, and the assistant regis¬ 
trar at the school had testified that “it is customary for 
students to fill out their own registration cards.” 390 F.2d 
at 885. 

In United States v. Lifinori, 373 F.2d 304 (2d Cir. 1907), 
a prosecution for mailing of narcotics, the Government, 
to establish that a note found in the package containing 
the narcotics had been written by the defendant, intro¬ 
duced into evidence as the defendant's handwriting exem¬ 
plars what was (indisputably the defendant’s own lease 
application, hey application, auto registration, and chauf¬ 
feur’s application. I'nder these circumstances, this Court 
held that “only baseless speculation could assign these 
documents to any hand other than that of appellant”. 373 
F.2d at 3 (H'i. Moreover, in Lirfwri, the export witness 
testified that all of the documents, including the note, 
were written by the same person. In the instant ease, 
there was no such testimony. Oberg’s testimony that the 
five endorsements were written by the same person who 
wrote Fxhibits 14(1-149 was based upon the assumption 
that each of Fxhibits 14C>-149 was written by the same 
person, and his testimony identifying that “person” as 
the same person who wrote the endorsements was based 
on a combination of similar characteristics between ex¬ 
hibits 14(5-149 and the endorsements on the five checks. 





However, Oberg did not testify that Exhibits 14G-148 were 
written by the same person as the person who wrote 149. 

In United States v. ltecd, 439 F.2d 1 (2d Cir. 1971), a 
bank robbery prosecution, the Government introduced into 
evidence registration cards tilled out at two motels under 
the name “Casev”. The Government attempted to estab¬ 
lish that the cards had been filled out bv the defendant, 
in order to corroborate a cooperating co-conspirator’s tes¬ 
timony that the defendant and others had registered at the 
two motels on the evenings in question. As “exemplars” 
of the defendant’s handwriting, Ihe Government intro¬ 
duced into evidence registration cards at a different ho¬ 
tel filled out with a similar name, specifying the same 
purported employment by the same distinctively named 
business, which were introduced through a hotel manager 
who was a former policeman who had once arrested the 
defendant and who testified that the man who registered 
under the name “Casey” was either the defendant or the 
defendant’s brother, and a W-4 withholding tax form 
which appellant had signed in 19G8. This Court held that 
sufficient evidence had been adduced to permit the infer¬ 
ence that the exemplars of the registration forms at the 
other hotel had been filled out by the defendant, through 
the testimony of the co-conspirator, the similarity of 
contents of the registration forms, including the naim ? 
and places of employment, and the testimony of the for¬ 
mer police officer. Again, no such testimony was elicited 
by the Government in the instant case. 

Tn United States v. Garelle, 438 F.2d 33(1 (2d Cir. 
1970), cert, denied 401 TT.S. 907, a prosecution for nar¬ 
cotics importation, the Government introduced into evi¬ 
dence two letters purportedly written by the appellant 
Zimmerman. As exemplars, the Government introduced 
into evidence a letter that had been taken from Zimmer- 





man with the partial signature at the bottom “Martin Zi 
* * along with Zimmerman's repatriation file establish¬ 
ing that tin* contents of the letter corresponded with tacts 
about his recent life. The Court held that this was suf¬ 
ficient to establish the authenticity of the exemplars. 
Other courts have similarly held that official Government 
records purporting to contain a defendant’s signature may 
be introduced as exemplars of the deb ndant’s handwrit¬ 
ing. See, e.g., Shilton v. t'nitcil States, 205 F.2d 80(5 (5th 
Cir. 1 !>"*:{); Heininp v. United Stub s, 107 F.2<1 302 (5tli 
Cir. 1048), cert, denied 335 l T .S. 830. The instant case is, of 
course, entirely different from that situation: in the in¬ 
stant ease, rather than an official governmental form which 
may be presumed to have been signed and filled out by 
the individual purporting to sign and fill out the form, 
all that the Government presented was testimony that a 
nondescript piece of paper containing throe names with 
addresses was handed by Denti to a revenue agent half 
an hour after the agent bad asked for such a list. Uizzo 
did not see where the 0 t came from, bad not asked Denti 
to write out the !i d in his own handwriting, and did not 
see and was not told who had written the list. 

In United Stairs V. American Jtadiator <fi Stand. San. 
Carp., 433 F.2d 174 (3d Cir. 1!)70). cert, denied 401 U.S. 
!>4S, a Sherman Act prosecution, the Government intro¬ 
duced into evidence six pages of handwritten notes on hotel 
stationery, which contained the same figures as appeared 
on another company's price worksheet. The Government 
claimed that one l*npe, an official of Crane, had written all 
six pages. The Government proved that the six pages 
wore found in Crane's files, were stapled together, and 
were “internally consistent in content." Pape's secretary 
identified the handwriting on tour of tlu* six pages, and 
the court held that the jury was therefore entitled to in- 
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for that Pape had written the other two pages, applying 
the standard of Swan “that there he sufficient evidence so 
that a jury finding of genuineness would not he subject 
to reversal as against the weight of the evidence”, 433 F. 
2d at 193. The four pages were properly admitted into 
evidence, the Court held, as exemplars for the other two 
pages, rn that ease, there was every reason to believe 
that whoever had written four of the pages had written 
the other two, as they were all found in the same files, they 
were stapled together as one small unit, and they were 
internally consistent in content. Tn the instant case, how¬ 
ever, there was no such evidence. Exhibit 149 was handed 
to Rizzo as a solitary sheet of paper. There was abso¬ 
lutely no connection between it and Exhibits 14(5-148 which 
Rizzo obtained from Denti months later in a completely 
unrelated setting. 

hat tiie above eases clearly indicate is that the Gov¬ 
ernment must prove by sufficient circmnstmtial evidence 
that, a purported “exemplar” of a defendant’s handwrit¬ 
ing was in tact written by a defendant, or that the pa¬ 
pers which the Government claims to be exemplars are 
of such a nature as to indicate that the writing on the 
“exemplar” was in fact written by the individual whom 
the document indicates made the writing. Rut the only 
link between Denti and the writing on Exhibit 149 is that 
lie gave it to Rizzo in response to Rizzo’s request for in¬ 
formation. not in response to a request for a handwriting 
sample. “Mere possession of a writing does not neces¬ 
sarily imply authorship.” Dean v. United States, 24(5 
bed. 508, r»7(5 (5th Cir. 1917). Tn Dean, a prosecution for 
altering a money order, the Court held that a personal 
memorandum book taken by the arresting officer from the 
defendant could properly be considered as an exemplar 
of the defendant’s handwriting. The reason for this, the 





court said, was, because of the personal nature of the 
book, it could reasonably be assumed to have been writ¬ 
ten by the possessor. In the instant case, to the contrary, 
there was notlii ig personal about Exhibit 14!), and nothing 
about the nature of the exhibit or its production to Agent 
Rizzo that indicated it had been written by Denti. 

In short, Exhibit 14!) was offered into evidence by 
the Government on the prosecutor’s apparent belief 
that Itizzo bad personal knowledge that Denti bad writ¬ 
ten it, and bad apparently been submitted to Oberg 
for use as an exemplar on the same mistaken belief. 
The handwriting examination by Oberg proceeded on the 
same assumption, which at trial was finally disclosed to 
have been completely baseless. Under these circumstances, 
il is respectfully submitted that Exhibit 14!) should have 
been stricken from the record and should not have been 
used as an “exemplar” of appellant Denti’s handwriting, 
and the bandwriting “expert” should not have been per¬ 
mitted to testify as to his opinion, which was in material 
part based upon Exhibit 14!). Oberg’s testimony was 
highly prejudicial. Its admission deprived Denti of a 
fair trial and warrants a reverse of bis conviction. 

POINT II 

The trial Court erred in permitting the prosecutor 
to elicit testimony before the jury that appellant Denti 
had declined to furnish handwriting exemplars to the 
revenue agent and special agent until he had an op¬ 
portunity to consult with counsel to ascertain his 
rights. 

It is respectfully submitted that the Court below erred 
in permitting the prosecutor to adduce testimony that 
appellant Denti, after a special agent of the Internal Reve- 
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nue Service had entered the investigation, declined to 
furnish handwriting exemplars until he had first con¬ 
sulted with his attorney to learn of his legal rights. 

Revenue Agent Rizzo testified on direct examination 
that lie obtained Denti’s handwriting exemplars (Exhibits 
14G-148) on October 18, 1971 (21(ia-218a). On re-direct 
examination the prosecutor asked Rizzo whether, on a 
previous occasion when Rizzo had asked Denti for hand¬ 
writing exemplars, Denci had complied. Counsel for 
Denti objected, but the Court overruled the objection. 
Rizzo then testified that on a previous occasion Rizzo laid 
requested exemplars from Denti, and Denti bad begun 
writing out the names of the five questioned payees, but 
that Denti had then stopped and “ripped it up.” (322a- 
324a). 

On re-cross examination of Rizzo, it was established 
that Rizzo had made the request of Denti when Rizzo 
was with the si>ccial agent who laid been assigned to the 
case (Mr. Ayres), at the office of Paterno & Sons, Inc. 
After beginning to write the names as requested, Denti 
had stopjied and said, “Coe, I will have to check with the 
lawyer.” (331a-33Ga). 

One month later, on October 18, 1971, Rizzo received 
handwriting exemplars from Denti as requested (339a). 

In Griffin v. California, 3S0 U.S. G09, G15 (19G5), the 
Supreme Court held that the Fifth Amendment “forbids 
either comment by the prosecution on the accused’s silence 
or instructions by the court that such silence is evidence 
of guilt.” It is respectfully submitted that the prosecutor, 
in eliciting testimony in the jury’s presence of Denti hav¬ 
ing declined to furnish to the sjx'cial agent handwriting 
exemplars before consulting with counsel, violated the 
principle established in Griffin. The clear inference left 
for the jury was that Denti believed he had something 


L 





to hide. Indeed, the prosecutor elsewhere improperly 
elicited testimony that one of the* corporation’s bookkeepers 
had refused to answer questions before the grand jury 
based upon her “constitutional privilege” (071a). 

Appellant Denti recognizes that if he had refused to 
obey a lawful Court order, his refusal could properly 
have been brought to the jury’s attention. United States 
v. Doc, 405 F.2d 45G (2d cir. l!H58.) But this Court’s 
decision in Doc held that the Government can argue at 
trial “on the strong inference to be drawn from continued 
refusal by [a witness] to furnish exemplars after judicial 
determination that lie is bound to do so” 405 F.2d at 458- 
4.'!!) (emphasis added). Similarly, in United States v. 
Nix, 405 F.2d 00 (5th Cir. 1072), cert, denied 400 U.S. 
1015, where a conviction was affirmed notwithstanding the 
prosecutor's comment to a jury concerning a defendant’s 
refusal to submit handwriting exemplars, the court em¬ 
phasized that the deft ndant’s refusal had followed two 
separate orders of the District Court specifically directing 
him to provide the exemplars. See also People v. Iless, 
10 Cal.App.5d 1071, 00 Cal.Uptr. 2(!S (Court of Appeals, 
4tli District 1070). 

Tn the instant case, to the contrary, appellant Denti 
never refused to obey any judicial order, nor was the reve¬ 
nue agent or special agent empowered to direct him to 
furnish an exemplar. Indeed, Agent llizzo testified that 
Denti had been advised of his Miranda rights by the spe¬ 
cial agent (555a), which certainly might have indicated to 
Denti that lie had a legitimate right to refuse to provide 
the exemplars. When tin* agents requested that Denti 
furnish them with an exemplar of his handwriting, Denti 
merely responded that he first wanted to seek his coun¬ 
sel’s advice before furnishing them. Surely, lie had every 
right to inquire from counsel as to what his rights were; 




31 


and once he was informed that the law required him to 
furnish exemplars,* he gave them to the agents without 
even requiring any judicial direction to do so. There was 
simply no defiance of any judicial order in this case as 
there had been in Doe, Nix, and Hess, and no assertion 
by the defendant of a non-existent right. Nor did Denti 
attempt to distort his handwriting on the specimen or to 
render comparison of the exemplar with the questioned 
documents difficult or impossible (Compare United States 
v. lzzi, 427 F.2d 2!)3 (2d Cir. 1970), cert, denied 300 U.S. 
928; United States v. Stembridpe, 477 F.2d 874 (nth Cir. 
1073)); rather, he merely inquired from his attorney as 
to whether or not he was legally required to give exem¬ 
plars and, having been advised of his legal obligations, 
he fulfilled them completely. Under these circuit dances 
the prosecutor’s dieting testimony that Denti had “ripped 
up” his partial exemplar and had insisted on first seeking 
legal advice to learn of his rights was clearly prejudicial 
and reversible error. 

Indeed, the impropriety of the prosecution deriving the 
benefits of any such adverse inference has been declared 
even with respect to grand jury proceedings. In United 
States v. Dae, 321 F.Supp. 10 (S.I).NY. 1070), a witness 
before a grand jury who was a target of the grand jury’s 
investigation declined to furnish requested handwriting 
exemplars, although directed to do so by the Assistant 
United States Attorney and the grand jury foreman. 
Judge Cooper ordered the witness to appear before the 
grand jury and to furnish exemplars as requested, but 
specifically stated in his opinion: 

“We will make it our purpose to tell the grand jury 

that in their search for the truth, they should not 


♦ See Gilbert v. California, 388 U.S. 263 (1967); US. v. 
Dionisio, 410 U.S. 1 (1973). 
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draw unfavorable inference against the witness by 
reason of his refusal heretofore to comply; that In* 
has raised an important constitutional question with 
respect to which he has every right to obtain judi¬ 
cial resolution.” 321 F.Supp. at 13. 

Surely, if a defendant has a right to have his rights de¬ 
fined by a formal judicial order without any adverse in¬ 
ference being drawn, then a fortiori he has a right to 
• have his rights defined by his own lawyer without any 

adverse inference being drawn. 

A similar situation arose in United States ex ret. Macon 
v. Yeager, 47(1 F.2d (113 (3d Cir. 1973). where the Circuit 
Court unanimously ove rturned a manslaughter conviction 
because of the prosecutor’s comment to tin* jury on 
the defendant's decision to consult with counsel the day 
after the decedent’s death, a comment which “would ap¬ 
pear to have been directed to, and may have had the 
effect, of, raising in the jurors' minds the inference that 
petitioner was. or at 1 ast believed himself to be, guilty. 
47(1 F.2d at Gl(i. .lust as the defendant in Macon v. Yea¬ 
ger had the right to consult with counsel, so too did de¬ 
fendant Denti have the right to consult with counsel be¬ 
fore providing exemplars, and just as the prosecutor's 
attempt to infer guilt or consciousness of guilt from 
the appellant’s exercise of his right to consult counsel was 
held to be improper and reversible error in Macon, so too 
was it, improper and reversible* error in the instant case. 

A similar adverse inference which the Gove rnment at- 
» tempted improperly te> bring te> the* jury’s attention rc- 

sulteel in the* unanimous reversal of an income tax prose¬ 
cution in United States v. Foster, 30!) F.2d 8 (4th Cir. 
1962). There*, a taxpayer’s bank recoiveel an Internal 
Revenue* Service* summons te> produce* its books and re*c- 
ords concerning tlu* taxpayer. At the* taxpayer’s direction, 
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the hank refused production, whereupon the TRS at- 
temptod to enforce the summons against the bank by bring¬ 
ing a proceeding in the United States District Court pur¬ 
suant to 20 U.K.C. $2004. The taxpayer intervened in the 
litigation, and the District Court held for the Government 
and ordered the hank to comply with the summons; an ap¬ 
peal was taken, and the judgment below was affirmed; a pe¬ 
tition for a writ of certiorari was then fded, but denied, 
before the records were finally released. At the tax¬ 
payer's trial for tax evasion, the Government introduced 
evidence of the litigation in which appellant had attempted 
to prevent the IRS from gaining access to the bank rec¬ 
ords. The conviction was reversed on the ground that 

“this evidence was incompetent and should not have 
been received. . . . We . . . hold that lawful resist¬ 
ance to investigation does not generate an inference 
of guilt.” 309 F.2d at 14. 

The Court emphasized that there was no evidence of the 
taxpayer's bad faith in taking legal recourse' to attempt 
to prevent the bank’s compliance with the summons. Simi¬ 
larly, tile re was no proof adduced by the Government in 
the instant case that Denti’s seeking legal advice of his 
rigilts with respect to a request for handwriting exem¬ 
plars was undertaken in bad faith. As the Court in Foster 
noted: 

“Throughout it must be remembered, as the appel¬ 
lant stresses, that all of these events took place 
after the inception of the criminal investigation. 
Foster’s tax problems had been placed in the hands 
of a Special Agent of the Intelligence Division. As¬ 
signment of a ease to a Special Agent is generally 
known to mean that investigation is afoot for a 
criminal prosecution.” 309 F.2d at 13. 


i 
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If Denti had refused to supply an exemplar after con¬ 
sulting counsel, if lie had then been specifically directed 
by a Court to furnish exemplars, and if he had then dis¬ 
obeyed that lawful onh*r, the prosecutor would have been 
justified in bringing his refusal to the jury’s attention, 
pursuant to the authorities cited above. However, such 
was simply not the ease here. The agents had no author¬ 
ity to direct him to furnish an exemplar,* and the prose¬ 
cutor’s adducin'; - evidence of his refusal to comply until 
obtaining legal advice was highly improper. Indeed, hav¬ 
ing been advised by the special agent of his Miranda 
rights, it was most reasonable for a layman such as Denti 
to behove that those rights included the right not to give 
handwriting exemplars, and his decision to consult coun¬ 
sel for a definition of his rights was entirely reasonable 
under the circumstances. It is respectfully submitted that 
the prosecutor's eliciting testimony of Denti’s legitimate 
decision not to furnish exemplars until consulting counsel 
was highly prejudicial error requiring reversal of his con¬ 
viction. 


POINT III 

The indictment should have been dismissed because 
the Government deprived appellants of their right to 
an administrative conference within the Internal 
Revenue Service as guaranteed to appellants by pub¬ 
lished regulations of the Internal Revenue Service. 

All appellants filed a joint pre-trial motion for dismis¬ 
sal of the indictment on the ground that they were not 
afforded administrative conferences provided for in the 


* See United Stales v. White, 355 F.2d 009, 912 ( 7th Cir. 1065). 
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published regulations of the Internal Revenue Service, in 
the Internal Revenue Service Manuals, and in the Internal 
Revenue Service’s established procedures as prerequisites 
for indictment for criminal tax offenses (18a et seq.). The 
Government did not deny that the appellants were not 
granted any administrative conference, asserting instead 
that “there is no obligation to hold a conference at any 
level” (39a). The trial Court denied appellants’ motion, 
without opinion. It is respectfully submitted the trial 
Court was in error for the following reasons. 

Prosecution of criminal tax offenses differs from prose¬ 
cution of other federal criminal offenses in the significant 
respect that the Secretary of the Treasury and the Attor¬ 
ney General are empowered to exercise discretion in favor 
of compromising “civil or criminal” tax cases, pursuant to 
..the provisions of 2(1 I'.S.C. §7122(n), which states: 

“The Secretary or his delegate may compromise any 
civil or criminal case arising under the internal rev¬ 
enue laws prior to reference to the Department of 
Justice for prosecution or defense; and the Attor¬ 
ney General or his delegate may compromise any 
such case after reference to the Department of 
Justice for prosecution or defense.” 

There are four levels of administrative review which may 
he made available to a prospective defendant and which 
have been established by specific published regulations or 
tnnlitional procedures. 

Published regulations of the Internal Revenue Service 
provide for conferences in the Internal Revenue Service 
at the first two levels of administrative review of recom¬ 
mended criminal tax prose-utions. Section (101.107(h)(2) 
of the Internal Revenue Practice General Procedural 




Rules, promulgated in l!HiS and in effect at the time of 
(lie investigation of appellants, provided: 

“Every person who may be the subject of a recom¬ 
mendation for prosecution shall be given an oppor¬ 
tunity to explain his participation in the alleged 
criminal violation prior to the submission of the 
case to Regional Counsel, unless compelling reasons 
exist to the contrary. At this interview the prin¬ 
cipal will be informed, by a general oral statement 
of the alleged fraudulent features of the ease, to 
an extent consi tent with protecting the Clovern- 
ment’s interest:- ar.d, at tin* same time, making 
available to the taxpayer sufficient facts and fig¬ 
ures to acquaint him with the nature, basis and 
other essential elements of the proposed criminal 
charge against him.” 

The language of this Rule is clearly mandatory: the pros¬ 
pective defendant “slit'll he given the opportunity to ex¬ 
plain his participation,” and ‘‘will be informed ... of the 
alleged fraudulent features of the ease.” The sole excep¬ 
tions to the compulsory language of the Rule are those 
eases where “compelling reasons exist to the contrary.” 
There was no such claim (and, of course, no showing) 
made by the (lovermnent of any such “compelling rea¬ 
son:-,” in th(> instant case. 

The compulsory language of this Section is highlighted 
by a revision of the Rule effective April 12, 1!*7” (the in¬ 
dictment against appellants was filed on May 1‘>7.‘1, and 
presumably had been referred to the United States At¬ 
torney for prosecution previous to April 12, 127”: appel¬ 
lants’ alternative application for a hearing on their mo¬ 
tion, at which these facts would have been ascertained, 
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was also denied by the District Court, without opinion; 
the special agent entered the case in May, 1!>71 (255a)). 
The new provision changed the Rule governing admin¬ 
istrative conferences in Intelligence to the following: 

“A taxpayer who may he the subject of a criminal 
recommendation will he afforded a district intelli¬ 
gence conference when he requests one or where 
the Chief, Intelligence Division, makes a determi¬ 
nation that such a conference will be in the best in¬ 
terests of the Government. At the conference, the 
IRS representative will inform the taxpayer by a 
general oral statement of the alleged fraudulent 
features of the case, to the extent consistent with 
protecting the Government's interests, and, at the 
same time, making available to the taxpayer suffi¬ 
cient facts and figures to acquaint him with the ba¬ 
sis, nature, and other essential elements of the pro¬ 
posed criminal charges against him.” §001.107(b) 
(2), Internal Revenue Practice General Procedure 
Rules, amended April 12, 1073. 

Thus, a prospective defendant may now receive a District 
Intelligence conference only where he requests one and 
where the Chief of the Intelligence Division determines 
that such a conference “will be in the best interests 
of the Government.” Under the Internal Revenue Serv¬ 
ice Rule applicable to the instant case, however, no 
such request by a prospective defendant was necessary, 
and the Chief of Intelligence did not have this wide free¬ 
dom of choice as to whether or not to grant a confer¬ 
ence. Rather, as noted above, the published rule prom¬ 
ulgated by the Internal Revenue Service entitled prospec¬ 
tive defendants to a conference in Intelligence. 
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The absolute right of a prospective defendant to an ad¬ 
ministrative conference in Intelligence is further high¬ 
lighted by the discretionary nature of the conference pro¬ 
visions at the next stage of review in the Internal Rev¬ 
enue Service, at the level of Assistant Regional Commis¬ 
sioner, Intelligence, where a prospective defendant’s case 
is forwarded if the Intelligence Division recommends 
criminal prosecution. 

“The Assistant Hegional Commissioner (Intelli¬ 
gence) mat) grant a conference to the subject of a 
criminal tax investigation referred to his office.” 
t(i()l.107(c)(1), Internal Hevenne Practice (leneral 
Procedure' Pules. (Emphasis added) 

The permissive language of this provision—the Assistant 
Hegional Commissioner “may” grant a conference to a 
prospective defendant -also stands in sharp contrast to 
the absolute nature of a prospective defendant’s right to 
a conference in Intelligence, as provided in the regulation 
applicable to appellants’ case. 

If the Assistant Hegional Commissioner (Intelligence) 
concurs in the recommendation of the Special Agent for 
criminal prosecution, he forwards tin* case to Hegional 
Counsel, Criminal Tax Section, of the Internal Hevenne 
Service, (leneral Statement of Procedural Hides, *001.107 
(c) (ll). The Hide provides that when the case is trans¬ 
ferred to Hegional Counsel, the Hegional Commissioner 
“shall ordinarily notify the subject of an investigation 
and his authorized representative.” No such notification 
was made in the instant case. 

At Hegional Counsel, which is the last level of admin¬ 
istrative review within the Internal Hevenne Service, a 
hearing is generally provided. See '401.4 of the Hegional 
Counsel Enforcement Division Manual, which provides: 
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“It is the practice of the Chief Counsel’s Office to 
offer a conference opportunity to each prospective 
defendant in a criminal tax case. Conferences are 
generally granted, if requested, or if Regional 
Counsel concludes that such a conference would 
serve a useful purpose.” 

Tf Regional Counsel concurs in the recommendation for 
criminai prosecution, the case is transmitted to the Crimi¬ 
nal Section of the Tax Division of the Department of Jus¬ 
tice in Washington, D. C. Although no published rules 
govern a prospective defendant s right, if any, to a con¬ 
ference at Justice, a prospective defendant is generally 
“advised hv the Revenue Service that the case has been 
transmitted to the Department of Justice and that the De¬ 
partment will grant [al conference if requested.” De¬ 
fending Tar Fraud Prosecutions, “Administrative Pro¬ 
cesses After Investigation Is Completed,” Richard M. 
Roberts, Deputy Assistant Attorney (leneral in the Tax 
Division, IT. S. Department of Justice, 1 racticing I .aw 
Institute, C>9 (1970). If it is concluded that criminal prose¬ 
cution is warranted, the case is then forwarded to a 
United States Attorney’s Office for presentation to a 
grand .jury. 

Thus, an elaborate administrative framework 1ms been 
established, through published rules and unpublished gen¬ 
eral practice, for thorough administrative review of pros¬ 
pective criminal cases before an indictment is sought and 
obtained, and for a prospective defendant’s right to par¬ 
ticipate in at least one such conference (at Intelligence) 
and his right to be kept informed ns the case is trans¬ 
mitted to various other levels, presumably so that he may 
take whatever steps he and his counsel deem appropriate 
to ward off criminal prosecution. As the Assistant Com¬ 
missioner of tin* Internal Revenue Service has stated, 
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“Throughout the [administrative] review process, 
the taxpayer’s counsel, if he so desires, may take 
advantage of the opportunity to avail himself of 
conferences at each level to press factual and legal 
arguments in the interests of his client.” Bacon, .14 
Journal of Taxation 198, 201. 

Tn the instant case, no such opportunity was given to the 
appellants, nor did the* 1 liS comply with the regulations 
prescribing the necessary steps that must he taken before 
any prosecution such as this could be had. Whether the 
Justice Department bypassed the 11?S in securing the in¬ 
stant prosecution or such criminal prosecution was a joint 
effort, the fact is that the Government short-cut its own 
established and published procedures set forth in the regu¬ 
lations and deprived the appellant of a legal right to ad¬ 
ministrative review to which lie was entitled. 

The principle that the dictates of due process require 
a governmental agency to abide by its own published 
regulations has been most recently enforced in the area 
of pre-indictment statements by a defendant in a criminal 
tax prosecution to a special agent of the Internal Reve¬ 
nue Service. Tn a news release issued to its special agents, 
the Internal Revenue Service instructed those agents that, 
lie fore interrogation of taxpayers, tin* special agent must 
inform each taxpayer of his constitutional rights. Whore 
the agents fail to give that warning, even though the warn¬ 
ing is not required under Miranda because of its pro- 
custodial nature, statements made by the taxpayers will 
be suppressed as evidence in a criminal trial. United 
States v. Heffner, 420 F.2d 80!) (4th Cii. 1000); United 
States v. Lcaheji, 414 F.2d 7 (1st Cir. 1071); United States 
v. Phifer, 115 F.Supp. 724 (S.D.Tex. 1971). “Due process 
requires the T.R.S. to follow its announced procedures.” 
United States v. Lcahey, 414 F.2d at 10. 
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It is significant that the sanction imposed by the courts 
upon the Government in the above-cited cases resulted 
from the failure of Government agents to follow a direc¬ 
tive that appeared only in an internal news release. In 
the instant case, the regulations which the Government 
ignored were publicly published. Thus, they were promul¬ 
gated with a more substantial imprimatur of law, and 
their breach by the Government officials in this case should 
therefore be deemed to have been more egregious. 

It is a well-established rule of law that 

“a validly promulgated regulation binds the govern¬ 
ment as much as the individuals subject to the 
regulations; and, this is no less so because the gov¬ 
ernmental action is essentially discretionary in na¬ 
ture .... When regulations prescribe specific steps 
to bo taken to insure due process they must be sub- 
stantiai’v observed.” Friedberg v. llesor, 453 h .2d 
935, 937’ 938 (2d Cir. 1971). 

In Friedberg, regulations of the Armed Forces prescribed 
various rules governing hearings before the Review Board 
to resolve claims of conscientious objector status. This 
Court held that because the Review Board hail failed to 
follow the Army’s own regulations in processing the appli¬ 
cation for discharge as a conscientious objector, the denial 
of the application constituted a denial of military due pro¬ 
cess.* Cf. United States ex rel Donliam v. liesor, 430 
F.2d 751 (2d Cir. 1971). 

Numerous other decisions have overturned governmen¬ 
tal actions undertaken in violation of the Government’s 


* “ [Wjliile the Fifth Amendment contains no equal protection 
clause, it does forbid discrimination that is ‘so unjustifiable as to 
be violative of due process’.” Schneider v. Rusk, 377 U.S. 163, 
168 (1964). • 
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own prescribed rules and regulations. Tn United States 
ex ret. Accord) v. Shaurjhncssy, 247 I T .S. 2(10 (107)4), peti¬ 
tioner attacked the validity of the denial by the Board of 
Immigration Appeals for suspension of his deportation 
Regulations with the force and effect of law supplement 
the bare bones of”* the applicable statute, and provided 
lor independent administrative review at three levels be¬ 
low the Attorney General. The Supreme Court held that 
it petitioner could prove his allegation that the Attornev 
General s public statement before a final decision bv the 
Appeals Review Board resulted in “the Board’s alleged 
fadurc to exercise its own discretion”", petitioner would 
be entitled to a new hearing before the Board. Similarly 
in the instant case, the published regulations of the Inter¬ 
nal Revenue Service bind the Service to exercise its dis¬ 
cretion and make its decisions at the various administra¬ 
tive evels only after a prospective defendant has been 
"iv™ an opportunity to participate in the conferences 
provided by regulations, on at least one administrative 
level. It is respectfully submitted that the Government’s 
failure to comply with this regulation vitiated the suhse- 
. ( uent ennnnal proceeding. See also Vitarelli v. Seaton, 
3.1.) U.S. ;>2.> (1052), directing reinstatement of a dis¬ 
charged Department of Interior employee because the 
Secretary of the Interior failed to comply with the regula¬ 
tions of his Department governing discharge of em 
ployees; Service v. Duties, 354 U.S. 362 (1057), holding 
invalid the dismissal of a State* Department employee 
whose* dismissal contravened the* State Department’s own 
regulations; Yell in v. United States, 274 U.S. ]()0, 120 
(1%2), reversing the conviction for contempt of a Con- 


* 347 U.S. at 265. 

**347 U.S. at 268; emphasis in original. 
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gressional Committee because “the Committee failed to 
exercise its discretion according to the standards which 
Yellin had a right to have considered”, i.e., according to 
the Committee’s own published rules. 

The case of United States v. Goldstein, 342 F.Supp. GG1 
(E.D.N.Y. 19"2), in which Judge Judd rejected a similar 
contention of defendants indicted under somewhat differ¬ 
ent circumstances, is respectfully brought to this Court’s 
attention. There, the defendants were not offered a con¬ 
ference at the Special Agents level, but “defendant Gold¬ 
stein was offered a conference with Regional Counsel, En¬ 
forcement, in September, 1971, concerning proposed crim¬ 
inal action against him, but the letter to him was returned 
undelivered with a post-office notation, ‘Moved, Left No 
Address’.” 342 F.Supp. at G63-GG4. The TRS made no fur¬ 
ther attempt to communicate with Goldstein. The Dis¬ 
trict Court held the defendants were not entitled to a con¬ 
ference', notwithstanding the apparent mandatory lan¬ 
guage' of the regulation dealing with conferences on the 
Special Agents’ level. The District Court held that this 
regulation, as well as the> other TRS rules regarding ad- 
mini trative cemfe'roncos, was elesigncd not to confer rights 
em the taxpayer but tee “serve a purpose of e*flicieney, in 
avoiding prosecution of cases which may not really merit 
criminal prosecution.” 3-12 F.Supp. at GG5. 

It is respectfully submitted that this rationale for the 
rules’ existence defies the* unambiguous language of the 
regulation providing, in mandatory language, for a con¬ 
ference in Intelligence. Tf “efficiency” for the TRS were 
the single goal of the regulations, the discretionary lan¬ 
guage that appears in the rule governing conferences be¬ 
fore tin* Regional Commissioner would have been all that 
would have been necessary. Moreover, even if the sole 
purpose of the rule were one of efficiency, that would not 
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indicate that the mandatory language of the rule does not 
grant an absolute right to a prospective defendant to have 
a conference, for by granting such an absolute right to a 
prospective defendant the same efficiency within IKS could 
be achieved. 

In addition, affidavits were submitted by IKS officials 
to the District Court in Goldstein directly contradicting 
the Court's indication that the purpose of the rules gov¬ 
erning conference's was not to confer a right upon a pros¬ 
pective defendant to present his defense. The Govern¬ 
ment in Goldstein submitted to the Court affidavits from 
the Assistant Kegional Counsel (Enforcement) and a 
Senior Trial Attorney of the Kegional Counsel’s office for 
the' North American Kegion, both of which specifically 
averred: 

“The purpose of a conference is to give to a taxpay¬ 
er or his representative the opportunity to offer a 
defense or explanation.” 

In support of its holding, the District Court in Gold¬ 
stein relied in considerable measure on a statement in 
Kostelanetz and Bender. Criminal Aspects of Tax Fraud 
Cases (2d Ed. lfKiS), stating that the administrative con¬ 
ference on the local Intelligence level, as well as in En¬ 
forcement and in the Justice Department, is not a matter 
of right to a prospective defendant. (See excerpt quoted 
at length, F.Supp. at fifiT). However, that book was 
published prior to the promulgation of Sections fiOl.107 
(b)(2), (c)(1) of the Internal Kovenue Practice General 
Procedural Pules, a fact which was apparently not 
brought to the District Court's attention. 

The District Court in Goldstein made no reference to 
tlu> differences in language contained in the regulation 
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providing that a conference in Intelligence “shall" be ai- 
forded the taxpayer whereas a conference with the As¬ 
sistant Regional Commissioner of Intelligence “may" he 
so afforded. The difference between the use of “shall” and 
“may" in the regulation traditionally signifies an inten¬ 
tion' that the word “shall” is a mandatory direction and 
in contrast the word “may” is permissive. Such a mean¬ 
ingful difference was noted by this Court in United States 
cxrel. Zapp et al. v. District Director of Immigration & 
Naturalization, 120 F.2d 7(52, 705 (1041), as follows: 


“The natural interpretation of the language used, 
that tin; alien ‘may be released under a bond, 
would indicate that the release is discretionary with 
the Attorney General; and that appears to be borne 
out by other provisions of this section, as well as 
other sections of the immigration laws, where the 
choice of words appears to have significance. This 
is a long section, where the word ‘shall’ is used 
some eleven times, and each time apparently with 
care. In fact its use in the first sentence of the 
section is illustrative; here it is stated that the de¬ 
portations of the aliens ‘shall, at the option of the 
Secretary of Labor [Attorney General], be to the 
country whence they came or to the foreign poit 
of embarkation. The language is thus apt to con¬ 
fer a limited discretion as to tlx* destination only, 
while leaving the command to deport in full force. 
Tt does not, ns relators claim, show a legislative 
formula to confer discretion; it does show care and 
discrimination in the choice of language.” 


Moreover, a mandatory interpretation of the direction to 
afford a conference at this early stage in the process of 
recommending criminal prosecution is consistent with the 
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policy of the TRS in carefully screening all such situa¬ 
tions to avoid unnecessary and unwarranted prosecutions. 
The salutary effect of these procedures was noted in Don¬ 
aldson v. United States, 400 U.K. 517, 535, n. 17, where 
the Supreme Court refers to the number of investigations 
that did not culminate in recommendations of criminal 
prosecution. 

Furthermore, the IRS in Goldstein in fact did take cer¬ 
tain minimal steps aimed at granting one of the defend¬ 
ants a conference, even if it was at the level of Regional 
Counsel* rather than at Intelligence. Had a conference 
at Regional Counsel been granted, then the prospective 
defendant could at least have had the opportunity to have 
hail his defense considered within the administrative 
framework of the IRS. Unforunately for the defendant 
to whom the letter affording a conference was sent, the 
letter never reached him, but this was not through any 
fault of the IRS. In ti,o instant case, to the* contrary, the 
IRS took absolutely no step toward granting any pros 
poctive defendant a conference, and thus precluded them¬ 
selves from exercising an informed discretion based upon 
any such conference before recommending criminal prose¬ 
cution. 

The District Court opinion in Goldstein also relied for 
its holding on the assertion that “the right of a grand 
jury to indict is not limited by regulations concerning the 
preliminary procedure to bo followed,”** citing as author¬ 
ity Sullirnn v. United States, 343 U.K. 170 (1054). Tn 
Snlliran, the Supreme Court held that where a wholly in- 


* It lias been elsewhere held that a conference with Regional 
Counsel “is a matter of grace” to which a prospective defendant 
is not necessarily entitled by the regulations. See United States v. 
Campanclla, 32 A FT It 73-6177 (9th Cir. 1973) 

** 342 F.Supp. at 668. 
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ternal circular loiter of the Department of Justice di¬ 
rected that all United States Attorneys present criminal 
tax cases to grand juries only when authorized by the At¬ 
torney General’s office, and a United States Attorney pre¬ 
sented evidence to and obtained an indictment from a 
grand jury without the authorization provided for in the 
circular letter, such circumstances were insufficient to 
warrant dismissal of il: ■ indictment. The Supreme Court 
|,eld that the circular letter “was simply a housekeeping 
provision of the Department,’ and as such it was ne\or 
promulgated as a regulation of the Depaitment and pub¬ 
lished in the Federal Register. 348 l .S. at 173. 

This rationale underlying Sullivan is simply absent in 
the instant ca^e. The rule granting a prospective defend¬ 
ant a conference in Intelligence is, as noted above, pub¬ 
licly published, and is not merely an internal “housekeep¬ 
ing” provision allocating responsibility within a go\era- 
mental agency. The significance of this distinction is ap¬ 
parent in I'nilal Slal<s v. IIulul, 41fi F.2d G07 (fth Cir. 
1!)G!>), cert, denied 3DG 1T.S. 1007, where ns in Sullivan a 
defendant moved for dismissal ol an indictment returned 
by a federal grand jury after his acquittal of similar 
charges in State Court because, despite a previous press 
release from Ihe Attorney General declaring that no such 
prosecutions would be brought without the Attorney Gen¬ 
eral's approval, the Attorney General had not approved 
the indictment against the appellant. The court in Tlutul, 
citing Sullivan as authority, observed: 

«A letter, press release, or similar statement by 
the Attorney General, which is not promulgated as 
a regulation of the Justice Department and pub¬ 
lished in the Federal Register, cannot serve to in¬ 
validate an indictment returned by the grand jury. 
Rather, such a provision is merely a ‘housekeeping 
provision’ of the Justice Department and is so limi¬ 
ted in its effect.” 41G F.2d at G26. 
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The clear implication of the Court’s statement is that if 
the procedure resulting in an indictment does in fact vio¬ 
late a published regulation, the indictment should be in¬ 
validated. It is respectfully submitted that such is tin- 
case here.* 

Notwithstanding the reference in the Goldstein opinion 
to the grand jury's “plenary powers”, there are limita¬ 
tions upon the grand jury’s powers. Thus, for example, 
a grand jury cannot return an indictment without the con¬ 
sent and signature of the United States Attorney. I'uited 
States v. ('o.r, .‘142 F.2d 107 (5th Cir. 11)65), cert, denied 
381 U.S. 035. 

The plain fact is that in this case all appellants wen- 
stripped without reason or justification of their clearly 
specified rights as provided in the IRS’s own regulations 
to have at least one administrative conference and to be 
apprised of the various procedural steps as their case pro¬ 
gressed from investigation to indictment. The Govern¬ 
ment has at no time offered any reason for this depriva¬ 
tion of appellants’ rights at the administrative level. 
There is no remedy available to appellants other than dis¬ 
missal of the indictment, and dismissal is not precluded 
by Sullivan in view of the fact that appellants’ right to 
a conference is specifically provided in published regula¬ 
tions of the IRS. 


* The issue has been raised without decision in Short v. .\fnr- 
t’hy, 368 l'.Supp. 5 f ) 1 (Ed). Mich. 1075), an action bv a prospective 
defendant of a criminal tax prosecution to force the IRS to pro¬ 
vide greater disclosure at an Intelligence conference; the Court, 
in rejecting the prospective defendants’ action, noted: 

“We note the distinction between the actual holding of the 
conference envisioned by Section 601.107(1)) (2) as to 
which we intimate no view and the extent of government 
disclosure at that conference once held.” 368 l'.Supp. at 
596. 
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The right to such a conference was especially significant 
in this case, where, as noted in Point TV, presentation of 
appellants’ defense as to their actual physical need for the 
truckers in issue was stymied at trial because of difficult 
evidentiary problems that arose during the course of the 
trial. During an administrative conference, no evidentiary 
roadblocks are present. Tt is respectfully submitted that 
appellants should have been afforded the opportunity to 
present this defense at the administrative level, so that 
the administrative authorities could have exercised an in¬ 
formed discretion based on appellants’ presentation to 
them as to whether to proceed with the prosecution of this 
case. 


POINT IV 

Appellant Dcnti was denied a fair trial in accord¬ 
ance with due process by reason of the prejudicial 
actions of the trial Court in demeaning his defense in 
the presence of the jury and in erroneously hamper¬ 
ing the presentation of his defense. 

Appellant Dcnti adopts the argument contained in the 
brief of appellants Patorno and Paterno and Sons, Inc. 
with respect to the error claimed under this point. 

Appellant Denti also adopts wherever applicable those 
points of law contained in the brief ol appellants Patomo 
and Paterno and Sons, Inc. 



no 


CONCLUSION 

For the foregoing reasons, (lie judgment of conviction 
against appellant George Denti should bo reversed and 
the indictment dismissed, or, alternatively, a new trial 
should he ordered. 

Respectfully submitted, 

Louis Bender, 

Attorney for Appellant George Denti 

Sanuou Franked, 

Of Counsel 



















